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MVEMORANDUM OPI NI ON

LARO Judge: Respondent noves the Court to dismss this
case for lack of jurisdiction, asserting that the petition
comrencing this case was filed with the Court in violation of the
automatic stay of 11 U S.C. section 362(a)(8) (2000).

Petitioners object to respondent’s notion, arguing that

respondent has waived the right to challenge the Court’s
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jurisdiction in this case. Petitioners also argue that equity
demands that respondent’s notion be deni ed because the tine in
which a petition may be filed with the Court as to the notice of
deficiency at hand has apparently expired.

We shall grant respondent’s notion and dismss this case for
| ack of jurisdiction. Unless otherw se noted, section references
are to the applicable versions of the Internal Revenue Code.

Backgr ound

On Decenber 13, 2004, respondent issued to petitioners a
notice of deficiency determning a $42,299 deficiency in their
2002 Federal income tax and an $8, 460 accuracy-rel ated penalty
under section 6662(a). On February 11, 2005, petitioners filed
for bankruptcy protection in the U S. Bankruptcy Court for the
Northern District of Mssissippi. On March 21, 2005, petitioners
petitioned this Court to redeterm ne the deficiency and accuracy-
related penalty reflected in the notice of deficiency for 2002.
On August 18, 2005, petitioners received a discharge in the
bankrupt cy case.

Di scussi on

This Court’s jurisdiction in a deficiency case hinges on a
valid notice of deficiency and a tinely filed petition, and we
must dismss a case in which either one or the other is not

present. See sec. 6213(a); Cross v. Conm ssioner, 98 T.C. 613,

615 (1992). Respondent asserts that the Court |acks jurisdiction



- 3 -
because there is no tinely petition. W agree. Although
petitioners filed their petition with the Court on March 21,
2005, that petition was filed in violation of the automatic stay
of 11 U . S.C. section 362(a)(8) and (c) (2000). The automatic
stay arises by operation of |aw upon the commencenent of a
bankruptcy action and, absent a granting of relief fromthe stay
by the bankruptcy court, see 11 U S.C. sec. 362(d) (2000),
general ly continues uninpaired until the earliest of the closing
of the case, the dism ssal of the case, or the grant or denial of

a discharge. See 11 U S.C. sec. 362(c)(2); see also Allison v.

Comm ssi oner, 97 T.C. 544, 545 (1991); Smth v. Conm ssioner,

96 T.C. 10, 14 (1991). Actions prohibited by the automatic stay
i nclude “the commencenent * * * of a proceeding before the United
States Tax Court concerning the debtor”, 11 U S. C. sec.

362(a)(8), and actions taken in violation of the automatic stay

are void ab initio, see Roberts v. Conm ssioner, 175 F.3d 889,

893 n.3 (11th Cir. 1999). Petitioners’ filing of their petition
with this Court is void ab initio and, hence, a nullity.
Petitioners argue that respondent has waived the right to
challenge this Court’s jurisdiction. W disagree. Wether the
Court has jurisdiction is an issue that either party may raise at
any tinme, and the failure to question our jurisdiction by a
certain tinme is not a waiver of the right to do so. See Ins.

Corp. of Ireland, Ltd. v. Conpagnie des Bauxites de Cui nee, 456
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U S 694, 702 (1982); Charlotte’s O fice Boutique, Inc. v.

Commi ssioner, 121 T.C. 89, 102 (2003), supplenented by T.C Meno.

2004- 43, affd. 425 F.3d 1203 (9th Cr. 2005); Reagoso v.

Commi ssioner, T.C Menp. 1993-450, affd. w thout published

opinion 39 F.3d 1171 (3d Cir. 1994).

Petitioners also argue that respondent’s notion should be
deni ed because they are tinme barred frompetitioning this Court
wth respect to the notice of deficiency. W disagree. Because
the automatic stay was in effect when the petition was filed, the
petition is invalid and nmust be dism ssed for |ack of

jurisdiction.

An order will be issued granting

respondent’s notion and directing that

this case be disnissed for |ack of

jurisdiction.




